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arriving alien who appears to the in-
specting officer to be inadmissible, and
who is placed in removal proceedings
pursuant to section 240 of the Act shall
be detained in accordance with section
235(b) of the Act. Parole of such alien
shall only be considered in accordance
with §212.5(b) of this chapter. This
paragraph shall also apply to any alien
who arrived before April 1, 1997, and
who was placed in exclusion pro-
ceedings.

(d) Service custody. The Service will
assume custody of any alien subject to
detention under paragraph (b) or (c) of
this section. In its discretion, the Serv-
ice may require any alien who appears
inadmissible and who arrives at a land
border port-of-entry from Canada or
Mexico, to remain in that country
while awaiting a removal hearing.
Such alien shall be considered detained
for a proceeding within the meaning of
section 235(b) of the Act and may be or-
dered removed in absentia by an immi-
gration judge if the alien fails to ap-
pear for the hearing.

(e) Detention in non-Service facility.
Whenever an alien is taken into Serv-
ice custody and detained at a facility
other than at a Service Processing Cen-
ter, the public or private entities con-
tracted to perform such service shall
have been approved for such use by the
Service’s Jail Inspection Program or
shall be performing such service under
contract in compliance with the Stand-
ard Statement of Work for Contract
Detention Facilities. Both programs
are administered by the Detention and
Deportation section having jurisdiction
over the alien’s place of detention.
Under no circumstances shall an alien
be detained in facilities not meeting
the four mandatory criteria for usage.
These are:

(1) 24-Hour supervision,

(2) Conformance with safety and
emergency codes,

(3) Food service, and

(4) Availability of emergency medical
care.

() Privilege of communication. The
mandatory notification requirements
of consular and diplomatic officers pur-
suant to §236.1(e) of this chapter apply
when an inadmissible alien is detained
for removal proceedings, including for

§235.5

purpose of conducting the credible fear
determination.

[62 FR 10355, Mar. 6, 1997, as amended at 64
FR 8494, Feb. 19, 1999; 65 FR 82256, Dec. 28,
2000]

§235.4 Withdrawal of application for
admission.

The Attorney General may, in his or
her discretion, permit any alien appli-
cant for admission to withdraw his or
her application for admission in lieu of
removal proceedings under section 240
of the Act or expedited removal under
section 235(b)(1) of the Act. The alien’s
decision to withdraw his or her applica-
tion for admission must be made volun-
tarily, but nothing in this section shall
be construed as to give an alien the
right to withdraw his or her applica-
tion for admission. Permission to with-
draw an application for admission
should not normally be granted unless
the alien intends and is able to depart
the United States immediately. An
alien permitted to withdraw his or her
application for admission shall nor-
mally remain in carrier or Service cus-
tody pending departure, unless the dis-
trict director determines that parole of
the alien is warranted in accordance
with §212.5(b) of this chapter.

[62 FR 10358, Mar. 6, 1997; 62 FR 15363, Apr. 1,
1997; 65 FR 82256, Dec. 28, 2000]

§235.5 Preinspection.

(a) In United States territories and pos-
sessions. In the case of any aircraft pro-
ceeding from Guam, Puerto Rico, or
the United States Virgin Islands des-
tined directly and without touching at
a foreign port or place, to any other of
such places, or to one of the States of
the United States or the District of Co-
lumbia, the examination of the pas-
sengers and crew required by the Act
may be made prior to the departure of
the aircraft, and in such event, final
determination of admissibility shall be
made immediately prior to such depar-
ture. The examination shall be con-
ducted in accordance with sections 232,
235, and 240 of the Act and 8 CFR parts
235 and 240. If it appears to the exam-
ining immigration officer that any per-
son in the United States being exam-
ined under this section is prima facie
removable from the United States, fur-
ther action with respect to his or her
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